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UCPR r 708 – costs order against several defendants and third party – only some 
of parties liable to pay costs file notice of objection to costs statement – no 
objection by second defendant – default costs assessment against second 
defendant – whether objecting parties jointly and severally liable for default 
costs assessment against second defendant 
 
Glenwood Homes Pty Ltd v Everhard [2008] QSC 192 involved the not uncommon 
situation where one costs order is made against several parties represented by a single 
firm of solicitors. Dutney J considered the implications when only some of the parties 
liable for the payment of the costs file a notice of objection to the costs statement 
served in respect of those costs. 
 
Facts 
 
On 4 June 2008 the three defendants and the third party, who at that time were 
represented by a single firm of solicitors, were ordered to pay the plaintiff’s costs of 
an application then before the Supreme Court to be assessed on the standard basis.  
 
A costs statement was prepared and served on the parties liable to pay the costs at 
their address for service on 10 June 2008. Under r 706 of the Uniform Civil Procedure 
Rules 1999 (Qld) (“UCPR”) any objections to the costs statement were to be filed and 
served on or before 1 July 2008. 
 
The first and third defendants and the third party filed a notice of change of solicitor 
on 24 June 2008. On 25 June 2008 the plaintiff’s solicitor received a notice of 
objection to the plaintiff’s costs statement on behalf of those parties. By this stage of 
the proceedings the second defendant was unrepresented. 
 
On 3 July the plaintiff filed an application under r 708 of the UCPR for a default costs 
assessment against the second defendant. The registrar referred the application to the 
court for consideration of the issue as to whether the order could be made in a case 
where objections had been received from some but not all of a number of parties 
ordered to pay costs by the court.  
 
Legislation 
 
Rule 708 of the UCPR provides: 
 
(1) This rule applies if – 
(a) a party served with a costs statement does not serve a notice of objection 
under rule 706; and 
(b) the party who served the costs statement files an application for a costs 
assessment under rule 710. 
(2) on the filing of the application, the registrar must appoint a costs assessor to assess 
costs under this rule. 
(3) The costs assessor must, on proof that the costs statement was served on the party 
liable for the costs- 
(a) assess the costs without considering each item and by allowing the costs 
claimed in the costs statement; and 
(b) issue a certificate of assessment. 
… 
 
Analysis 
 
It was submitted for the plaintiff that the parties against whom the costs orders were 
made were jointly and severally liable for those costs. Dutney J accepted this 
submission as stating the correct position. He said it appeared to be settled law that 
liability for payment of a costs order was ordinarily joint and several: Probiotec Ltd v 
The University of Melbourne [2008] FCAFC 5.  
 
It was further submitted for the plaintiff that it followed that upon a default 
assessment being made of the costs for which the second defendant was liable, the 
first and third defendants would be bound by that default assessment jointly and 
severally. Dutney J was not satisfied that this necessarily followed from his 
acceptance of the first submission.   
 
The judge noted that the reference to “a party” in r 708(1)(a) could be interpreted 
either as a collective reference to all the parties against whom the order was made, or 
alternatively as a separate reference to each of however many parties are ordered to 
pay the costs. He found the latter interpretation to be the better view. This 
construction meant that if one party chose not to object to the costs statement, the 
party in whose favour the order was made was entitled to a default assessment against 
that party and could recover from that party the amount so assessed. The further 
consequence was that if other parties against whom the same order was made chose to 
object and succeeded in their objections they became liable only for their own 
assessed liability. 
 
Dutney J summarised the practical effect of his conclusions as to the proper 
construction of r 708 as follows: 
The practical effect of this is that all the parties liable for the same costs order 
would be entitled as against the party in whose favour the costs were awarded 
to credit for the amounts paid by each other party liable on the same order. If 
the party whose assessment went by default had the highest liability, as would 
be reasonably likely, that party would be liable for the balance after the 
liabilities of the other parties had been discharged. 
 
As Dutney J pointed out in his judgment, the approach he took in this case in relation 
to the payment of costs is consistent with the position when a plaintiff settles with a 
defendant who is otherwise jointly and severally liable with another or other 
defendants. In that situation the plaintiff may continue the proceedings against the 
remaining defendants: Baxter v Obacelo Pty Ltd (2001) 205 CLR 635; Thompson v 
Australian Capital Television Pty Ltd (1996) 186 CLR 574 at 604.  
 
His Honour noted that Baxter v Obacelo treated an assessment without a judicial 
determination as equivalent to the position of persons jointly and severally liable in 
contract, and that subject to the prohibition on double indemnity and the 
consequences of accord and satisfaction where the amount for which the first party is 
liable is paid, there is no bar to subsequent proceedings. He was satisfied that an 
election by a party not to object to a costs statement and to accept the amount of the 
costs as claimed should be treated as akin to the position in contract. 
 
Finally the judge also concluded that even if he was wrong about the effect of a 
default assessment of costs, a party who had objected to a costs statement and whose 
objection had not been adjudicated upon by a costs assessor would have some 
protection. He said that an attempt to enforce the separate default assessment against 
such a party would provide good reason to set aside the default assessment under 
UCPR r 709. 
 
Order 
 
The order was made under r UCPR r 708 for the appointment of a nominated costs 
assessor to undertake the default assessment of the costs payable by the second 
defendant.  
 
